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MASTER JEFFERIS:

1. This is the first day of a trial listed for two and a half days. It was listed long ago.
There is no formal application notice for an adjournment, nor is there any evidence filed in
support. That said, Mr Kenneth Kasoma, who is the defendant’s son, has appeared before the
court asking for an adjournment. An email was apparently sent on 18" July, according to Mr
Kenneth Kasoma, in which he said the following:

“I am writing in relation to the above matter currently before
the High Court, which I am a party.

I would like to formally advise the court that I instructed Mr
Prakash Patel of Spencer West LLP that I would like to
withdraw from proceedings and no longer wish to proceed to
trial. Despite this clear instruction. (sic) I also sent across other
instructions to him including adjourning due to waiting on
documents to which he did not follow instructions or give any
reason. Mr Patel did not act in accordance with my wishes and
instead, he submitted an application to withdraw himself from
the record as legal representative. I did not authorise this
course of action, nor did I sign any such notice.

In view of this, I respectfully request that the court
acknowledges my instructions and notes that I do not wish to
proceed to trial under the current circumstances.

Additionally, I am now unrepresented and require time to
secure alternative legal representation. I therefore request
reasonable adjournment of the trial date to allow me to do so.

Please confirm receipt of this letter and advise on the court’s
position regarding an adjournment, as well as any further steps
required of me at this stage.”

That email came before me and I sent a reply saying any application for an adjournment
would be dealt with this morning, which I am now doing, unless it was agreed by the
claimant which it was not. There is no application notice and no supporting evidence. I am
treating this as an application made by email and orally by the defendant’s representative. I
say representative, [ have permitted Mr Kasoma to appear before me as a McKenzie friend.
He has no legal standing and is not a lawyer.

2. Looking at the merits of this application to adjourn, one can see that it is made at the
very last minute on a trial date that has been fixed for a long time. That in itself would be a
reason for refusing. The use of court time and court resources - the courts are always
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overworked - and there has already been a listing for this, which has been taken out of the list
and re-listed, so it is a second listing. There is no formal evidence in support.

3. What I have been given is that [ have been read a letter from the court’s administration
in Zambia which says that the court has made an administration order there and it gives the
background of the claimant trying to join those proceedings, not adducing any documents and
not being joined. So, there is nothing new in that. All that is in the order that we have in the
bundle here.

4.  Secondly, Mr Kasoma says the police are looking into the Registrar in general and he
has then read me a letter about the adoption process, where that letter, from the police,
confirms that there are two independent records of an adoption of the claimant. That, he
says, is not valid because the deceased was not in Kenya for three months at that time.

5. So that, so to speak, is the new evidence. The new point is that she apparently was not
in Kenya. There is no evidence before me of that fact, it is a bare assertion.

6. In my judgment, this is a case where the documents are crucial. It does not seem to me
that the defendant is going to be able to give any useful evidence herself. She has jointly
instructed experts who have opined on the question of the adoption and, in my judgment, she
is bound by those findings. It seems to me that to adjourn this case for further investigation
would not be a good use of the court’s time or the parties’ costs. The new point about not
being in the country for three months can be put to the expert when evidence is given by the
expert.

7. Looking at this, it appears to be a clear case made out on the documents. The defence
as pleaded is not a defence on the merits. The defendant has failed to file any witness
statement, so there is no evidence there before the court. There has been no application for
permission to file a trial witness statement. Basically, her evidence so far is on the lines that
this should be a different type of case and that she should not have been made a defendant.

8. The point about her not being made a defendant is covered by an order made (para.3 at
C13) where it is said: “The defendant do represent for the purposes of this claim all those
persons who would be interested in the residuary estate of Ethal Mulombe (deceased) on the
footing that she died a spinster, without issue including adopted issue or parents” and, indeed,
the defendant made a counterclaim for a grant.

9.  So in my judgment, the one new point can be dealt with by the experts, in my
judgment. However, given the documentary evidence before me, I am not sure that the
experts are going to help me very much.

10. So as far as [ am concerned, I think justice requires that the trial continues. It is too late
in the day. There is no obvious point in adjourning now. Given that the question whether the
three months point will have any validity, the expert will be able to tell me.

11.  So I am refusing an adjournment and I propose to proceed with the trial. Given a
declaration is being sought, the claimant has to prove its case and that is what [ am going to
ask Mr Khan to do.

(Following further submissions)
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12.  Inow give judgment on the further application to adjourn made by Mr Kasoma. The
grounds are similar to what was advanced earlier at the hearing today. He has added that he
apparently has evidence of his mother being admitted to A&E, but that has not been served.
He says it has been emailed to the court. Even accepting his mother can't attend - and I still
do not think this is a proper case for an adjournment now - there has been no application
notice for an adjournment and there is no evidence to this court.

13.  Such as we have, there is an email saying that the defendant wished to withdraw from
the case which does not suggest a wish to play a very active part. It is too late because the
costs of the trial have been incurred. It is a waste of court time and resources.

14. The defendant has not filed evidence for the trial. There is no evidence on the merits,
so there is no evidence in a sense that she is able to give. She has not applied for permission
to serve a witness statement.

15. In my judgment, this is a case where the documents are cogent. There is an expert
report, which is a joint expert report, which the defendant and claimant both instructed the
expert and they have come to a conclusion.

16. Yes, the solicitor has come off the record, but, if every time a solicitor came off the
record, a trial was adjourned, it would be all too easy and no work would be done. This is a
case where there is an application for a declaration, so the case law has to be proved to my
satisfaction in any event.

17. There is no defence on the merits; it is simply an assertion that the claimant is not an
adopted son, so all the family take on an intestacy.

18. The defendant has been allowed to put questions from documents the court has not
been allowed to see. He has not produced one of them, although it was said he had it for a
year. I am afraid that the interest of justice would not be served by an adjournment now so I
reject his application.

This transcript has been approved by the Judge
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